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vs.
CHARLES PETER,
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1

D-efendant a;nd App·(dfa~t ~

APPELLANT'S BRIEF

STATEMENT OF THE CASE
The complaint ('Tr. 1l·P· 001-002) is upon a p~romis
sory note e~ecuted by defendant in favor of Richard E.
Ros·er under
date of July 26th, 19'40. The payee of the
.
note died on November 30th, 1945, some fiv-e years and
four months after the execution of the note and some
three years and four months after the due date. The
note was payable on or before two years from the date.
The answer, after admitting the execution of the note,
sets forth as affirmative defenses that the same was
~

'

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

1

not executed for value no~ for any consideration, and
that there is and was a complete want and lack of consideration for the execution thereof (Tr. p. 006).
The note, Exhibit "B", was admitted in evidence
~thout objection ( Tr. P• 5). The plaintiff then proceeded to testify as. to non-payment and for this purpose was permitted to identify Exhibit "C" and to connect it with the note by a conversation with the deceased
eight days prior ~o his death, at which time and over objection, plaintiff was permitted to testify: ''Mr. Roser
stated at that t~me he was desperately in need of money.
That he had written a letter to Mr. Charles P·eter, but
hadn't mailed it yet." The letter, Exhibit " C ", was
claimed by plaintiff to have been found after Mr. Roser's
death among his papers and plaintiff testified that it
was the letter referred to in the conversation (Tr. pp.
6-7). Miss Burk testified on cross examination that she
had found no papers among the effects of the deceased
referring to the note and that she did not know what
the note was given for ('Tr. pp. 14-15)'.
Sadie Morgan, a witness for the plaintiff, was permitted to testify that about the 20th of November, 1945,
just prior to Mr. Roser's death, she had. a conversation
with the deceased concerning the letter, Exhibit "C":

•

A.

''Well I sat and talked to him awhile, he was
quite blue and down.· I said,-' Has Mr. Peter
_been in to see you, or to give you any money~',
and he said,-' No,' and he said,-' I am really
disgusted,' he said,-' I have written him a
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letter today,' he said,-' There it is.' It was
on a pad.'' (Tr. p. 18).

As to a statement made by Mr. Roser to h·er husband
about three -y-ea-rs before Mr. Roser's death, at a time
when Mr. Morgan was desirous of selling :his. business
in Do,Yney, Idaho and Mr. Roser appeared to be in
-terested in the ·purchase of the same, the witness testified:
. A....

~~He

said,-'He would like to buy the .business, because he had controlled it' so long,
and knew everything about it, but I haven't
the money. Mr. Peter owes·me a note, but I
cannot get,the money'." (Tr. ipp. ~2-23).

The letter, Emibit '' C '', and referred to by the plaintiff and Mrs. Morga_n as having been written a f.ew days
before Mr. Roser's ·death, but not mailed or signed, and
found among his pap·ers shortly after 'his death, reads:
Pocatello, Ida.
Tuesday
Dear Karl!

a:

'
I

Still hal!gi~g on ·because I have to. They
shove me around from room to room because they
know I cannot complain. I am in arrears witlt
board and they take advantage.
Karl what have I done that I deserv-e sueh
neglect. I could be discharged at onc·e for three
days of creeping and two weeks on crutches would
do the triek. But I cannot. leave with an unpaid
board bill. I just wonder now how this matt-er is
coming out. I.n ten years you have not been able
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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to plank down even 15% of the amount you owe
me and tha~ Canadian affair is just another fata
morgana.
Driving is hard now --and I can realiz·e the
difficulties, and I know you have nothing startling to report. Money is th·e only thing which will
get me out of here. I am very tired of this place,
especially since I am feeling so well. When you
have some joyful news do get in touch with me.
Best wishes to you and Mrs. Peter.
As ever, Dick.
P.S. In Downey we have just the hotel. I can
get my old room back, take meals at restau:r:ant._
Elmer has no cabins vacant. There is nothing in
Pocatello for an invalid. Even the Doctor is
stumped. Injections may be required. for sometime yet. Stopped now."
The defendant was not permitted to testify as to
the purpose for which the note was executed and delivered, the plaintiff by invoking by way of objection the
so-called Dead Man's Statute (Tr. ·p. 41). Defendant's
offer to show that the note was given at the request of
Mr. Roser without any consideration being paid by Mr.
Roser and without any value whatsoever being received
by. Mr. Peter
was rejected (Tr. .'p. 42).
It was conceded
.
.
by the plaintiff that in going through the papers of the
deceased she found no letter or contract referring specifically to the note sued upon (Tr. p. 69).
The defendant testified that he was well acquainted
with Mr. Roser during his lifetime and had been since
1916; that in July of 1940 defendant and the deceased
I
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were interested in re-acquiring 1nining property in Idaho,
in ""'"hieh both 'Yere for1nerly interested. The 'P'roperty
had gone into receiver's hands and out of their control
and ".,.a.s known as the ~!ascot Mine (Tr. p~. 41). 'The defendant testified that his acquaintance with Mr. Roser
since 1916 'vas intimate and that there was a voluminous
exchange of correspondence on a number of different
items up to the time of the latter ~s death. The court,
after reconsidering previous rulings to the contrary, permitted certain of the correspondence in evidence.
Exhibit 1 (all numbered exhibits being those of the
defendant and all lettered exhibits being those of plaintiff) is a letter written under date of March 8th, 1942,
addressed to t~e defendant, in whicn the deceased, referring to plaintiff's witness, John Devere Morgan,
stated:
''Small wonder Morgan is U·p-set and wants
to reduce over-h·ead as ~uch as possible. If had
paid as much attention to his store i:ri years gone
by he would have a nice side income but no matter
what he undertakes now to buy for the store, improve its looks will not do much good. It is up-hill
work to revive a store and unless radical changes
· can be made, are made within a short time the
customers will not come back. Even a few good
sales now and th·en cannot save the ·ship. I sold
a nice bill amounting to five hundred dollars to
a young couple, several stove and (breakfast) sets,
but there are days when he have hardly a custom-.
·er. I lose seldom a sale due to the fact that I am
out of a certain article and the mail order business has increased because I am endeavoring to
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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have things here at a specified time. I wish the
store could be bought right, I could make it pay.
One girl and one outside man to canvass with the
regular of Frigidairs, Linoleum, and washing
machines and I he-re could make it a go. But J.D.
wants (to) much. B·esides he would not be_ willing
to dispose of the building and would ask a handsome living collecting rent.' '
Mr. Morgan ha~ testified that he ~ad had a conversation with the deceased about the purchas-e of Morgan's business and stated that the deceas-ed exp·ressed
himself as being desirous of purchasing the business and
said ''He had a note of approximately five thousand
due from Mr. Peter, and if he could collect on that he
could probably swing ~he deal" (Tr. p. 31).
Exhibit 2, an undated letter from Mr. Roser to Mr.
Peter, was received by the latter on the 17th of June,
1945 (Tr. pp. 49-50) and contains in part the following:
'.'Have letter ready for Down·ey Bank asking
them to mail you Cashier's Check for $500.00 as
I want to make down payment on Shakespeare
autograph. Have customer for it. ~ow would that
be~ Shall hold letter till hear from you. Mrs.
Peter's 'package rvas lovely. Am enjoying it."
Exhibit 3, an undated letter from Mr. Roser to Mr.
Peter, but received by Mr. Peter on June 21st, 1945, contains in part the following:
"Letter just received. Wrote to .Bank to arrange matters. $500.00 down, balance after sale
($1000.00)-you may receiv-e Cashier's Check.''
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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Exhibit -±, a letter dated O·ctober 22nd, 1943, from
)Ir. Roser to ~lr. Peter contains a reference to a loan of
$50.00 as follows:
1
• ~ ''

ill you however in the mean time mail me
the last fifty dollars I gave you. I need them and
the agreement was that I should have them by the
tenth of this month. To-day is the 22nd.'' ·
.A..ttached to the letter is a post office money order for

$50.00, stamped at Salt Lake City under date of O·ctober 29th, 1943, which_ Mr. Peter remitted pursuant to
~Ir. Roser's request (Tr. ·p·. 54).
Exhibit 5 is a letter from Mr. Roser to Mr. Peter
under date of March 15th, 1943, again asking for the
return of another loan of fifty dollars, th.e letter reading
in part as follows :
'~At

any rate, ple~se get the fifty (dollars)
to me right away, for I have to cover my bank
account. Checks are o-o.t, had to be sent out for
taxes.''
. A. ttached to the letter is a post office money order bearing Salt Lake City postal stamp; under date of March
19th, 1943 for $50.00, which Mr~ Peter sent pursuant to
the letter, Exhibit 5 (Tr. pp·. 55-56).

Exhibit 6 is a letter from Mr. Roser to Mr. Peter
under date of March 20th, 1943, which commences ''Your
letter with contents arrived this morning. Thanks for
the attention you have given this matter". It is contended that the matter referred to was the request conSponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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tained in Exhibit 5 for the return of "the fifty. dollars"
and the remittance of the same by postal money order,
dated March 19th.
.

I

Exhibit 7 is a letter from Mr. Roser to Mr. Peter
.under date of May 24th, 1942 and which reads as follows:
Downey, Idaho
-Su.nday, May 24th, 1942.
Dear Karl-·
Not until you had left last Thursday did I
come to the full realization of the great loss we
have suffered when losing the Mascot. Altho of
course the final word has yet been spoken, I fear,
like you, that •there is little hope. The loss is great
in more than one way. No immediate benefit
might have arisen from having the propertyit would have been as you said-a place to go during these troublesome times. It will give those
who have always snickered a reason to laugh and
.a 'I told you so.'
The loss however will have a bad ·effect on any·
action Miss Burk will start, for the nine hundred
dollars have been lent with the ·express statement that this money will redeem the Mascot. She
always wanted to see: my wish gratified to be
there with you. At ~this writing her fath·er is on his
death bed and any moment I may hear from her
that he had passed ·away. The family is all assembled and naturally she and they figured that
she· will be able to do her shar-e of the funeral expenses. As you remember we, or rather I, gave
.her a note for $300.00 payable in A~pril. She returned. this note asking me to s·end her one for
the full amount signed by me as well as by you.
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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You are, it is true under no legal obligation but
surely under a 1noral one if not towards her so
towards 1ne. To forstall any action from that
quarter w·hich surely will be started at the earliest
Inoment I \vish you advise Ine what to do to
counteract her and settle the matter in a peaceable manner.
You have not asked Ine, probably ha¥e forgotten to, how I made out with the bank in Jackson. I have borrowed fifty dollars giving all my
autographs as a collateral and there is now a balance of $75.---due and fifty to redeem my collection, the only earthly possession I care about. If
I do not redeem them, they will be gone too as my
library in Jackson will have gone, for ·r cannot
go there now. I could not go before restrictions
set in for lack ·of money and have not the means
to send for anything.
Thus far no rain altho it looked threatening.
ft cleared up however and the afternoon is mar-

velous. Everybody hunting of course. I exp,e.ct
some busy days ahead· but as I said-! don't mind
as long as I am feeling well. My lumbago has disappeared. and I have been feeling fine.
Drop· me a line when you find· time in betwe·en.
With best regards to you: and Mrs. Peter.
as ·ev·er
Dick''
Exhibit 8 is a letter from Mr. Ros·er to_ Mr. Peter
under date of July 21st, 1940 and the note referred to
therein is the note in this action sued upon ('Tr. p. 57).
The note is· dated five days after the letter, Exhibit 8.
\Ve quote the entire letter, the italics being ours:
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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July 21st, 1940
Dear Karl:It was so good to hear your voice over the
·phone. I am sorry I had to call so late, but the
store was crowded all evening and I could not
get away. I just had closed up when I called. Roy
has been laid up for two d~ys and Tommy is delivering farm machinery, Carl was on several
benders and could not be relied upon. It seems
all undertakers ar·e alike.
The le·tter from

~racy

reads as follows:

In your letter of June 30th, 1940, addressed to Mr. Collins, you advis·ed that by
June 15th, you expected to have something
definite to offer in connection with the pur . .
chase of the Mascot Mines.
To date we have heard nothing further
from you and we are wondering if there have
been any further dev·elopments.
,.

, Very truly yours
signed: W. S. Emms

I have written to them again and hope to stall
them off. See what you can do on your end and
let m.e know.
In ~egard to the contract am;d no1te will s.a.;y
th·(J)~ w~e have neglected he~e to include the clause
that this cont.ract arnd arnarngement. ·extends also
to yovur heirs. Will you kindly make out an additional clause and return the papers to me. Of
course I can have that done here if you prefer.

Advise me when to ex~pect you, if you are
~oming alone or with Mrs. Peter. It is necessary
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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to make reservations, for the town is filled up
every nite.
Best regards to you and ~Irs. PHter.
as

·ev~er

Dick
Mr. Peter testified that Mr. Roser retained the original
of the contract referred to in the letter, Exhibit 8, a~d
that he, nfr. Peter, did not have it in his possession. The
witness testified that the contract and the note went together (Tr. p. 59).
Exhibit 9 is an undated letter from Mr. Roser to
Mr. Peter and was offered on the cross ·examination of
the plaintiff, who testified that· it was written in September of 1945, just before the last attack that took Mr.
R-oser's life (Tr. p. 70) and reads as follows:
I

•

Pocatello
Monday
Dear Karl,

~frs.

Peter:

Well gradually I am piecing the happ-enings
· of the crisis together. I came ¥ery nearly passing
out. You were here Monday. Mrs. Perkins Monday nite. Tuesday nite I was delirious to such
an ~extent that I did not know her.. She called the
doctor, ¥rs. Morgan from Downey and Miss Burk
from Ogden. They arrived Wednesday noon. I
did not know anyone. Wednesday nite- they were
in my room Mrs. Perkins, Mrs. Morgan, Miss
Burk, 2 doctors and 2 nurs·es. Thursday the same,
fever was high. I was unconscious. Not until Friday did I come to. Mrs. Morgan returned home,
Miss Burk left Sunday nite. Doc is now satisfied
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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that I am ov,er the crisis. Am not allowed to sit
up yet. But Does, nurses, Mrs. Perkins and all who

saw said that i~t was just nips tuck. When Doc.
Harehnerysam saw me he just shook his head and
walked out .. Of course he was not my regular physician.
The more was your gift appreciated which
arrived Sunday morning. It is a very handsome
edition and useful. To Mrs. Peters my t;hanks for
the wash rags. Mrs. Perkins could not get oyer
them, how nicely they were done.
I am feeling fine today and ho~pe to be on
I.· the Inend. If now I am relieved partly of the financial worry, it ·will do great deal towards good
health.
·
~Iany

thanks again to you, Mrs. Peter.
as ever
Dick

Exhibit 10 is an undated letter ,from Mr. Roser to
Mr. Peter, received by the latter on April 6th, 1939 and
answered the next day (Tr. p. 72), and reads as follows:
\

. WednesdayDear KarlThanks for your.air-mail of the 4th. Just got.
back from Mill Valley, that marvelous artist
colony out towards Sausolito, across the Golden
Gate Bridge. What marvelous country and what
a pity that I have to get back to Jackson.
·,

It is true-I h~.ve neglected Ruth somewhat
and ~ad ,fully intended to stop off at Pittsburg
and say hello. But you know how it is-even a
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stop-over is connected with exp·enses. I shall drop·
her a letter ho\YeYer and tell her all about my trip.
Glad to hear that '' re-enforcem·ent" is in
sight from the Great North West. I shall be her·e
till ~fonday nite on the ·Challenger and shall be
in Salt Lake Tuesday. Will you be th·ere~ Tuesday
nite I shall once more make a pilgrimage to Jackson.

I

To-morrow molning I shall again see the Exposition au·thorities on Bush ·str. It may be they.
have to suggest something in which you will hear
from me at once. Needless to say, I should app~re
ciate any financial re-enforcement. I hope that
some day you and I swim in money and dont have
to content with this petty business qf asking for
funds from each other. But perhaps it. took just
that to bind our friendship.

Am following the daily news from abroad
'vith the greatest interest. Russia refused-Poland ·
is more than lukewarm and Hitler. will march
on.
Best wishes to the familyAlways
Dick
Letters from Mr. Peter to Mr. Roser were introduced in evidence as plaintiff's Exhibit C to ·o inclusive.
Exhibit '' C '' is the letter above referred to, written by
Mr. Roser prior to his death, unsigned, and not mailed
to Mr. Peter.
Exhibit "D" is dated May 18th, 1936 and of no significanc-e that we can see.
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Exhibit '' E'' is dated August 6th, 1941 and reads as
.follows:
Aug. 6th 41
Dear Dick!
Thanks for yours of the 6th. Am sorry about
Miss Burk's letter (cannot understand paragraph
No. 3), but I do not s-ee a chance to get you much
if any money before O-ctober, unless I should
be lucky in Seattle. I hope you can be with us next
Sun~ay, we are counting on your visit. Trust by
that time you will also have good word from
Enzel.
Wirth best wishes and regards from both of
us.
As ever
Karl
'

~

Exhibit '' F'' is a letter dated December 5th, 1941,
and reads as follows:
Dec. 5th 41.
Dear Dick!
Thanks for your letter of the 4th. We went
through rain before arriving home. I am very
sorry about the Miss Burk matter, but I just have
no chance to give you anything at this time. Am
also terribly worried and waiting, waiting, waiting. It must come through and it will work out,
but not knowing just when is a sus~pense hard to
carry. As soon as anything opens up, I shall lose
no time in letting you know. Let's earnestly hope
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and keep eyes for\vard, there rnust be a tl:\rning
of the road.
\\~ith

best \vishes and

rega~ds

from both of

us.
As ever
Karl
Exhibit "G' · is a letter dated February 22nd, 1942,
and reads as follows :
F·ebr. 22nd 42. '
Dear Dick!
Thanks for your letter of Febr. 19th. Had
quite a fe,v hectic days. Received my ticket.· for
Cleveland yesterday and am leaving today. Well,
I a1n :father happy because I believe it will be the
end of my misery, however I had some running
around to do in order to get away. You better
write n1e af once (Hotel ·Hollenden, Cleveland,
Ohio) and let me know your plans. If possible
will send you some money from there-. We are
to have a wonderful chance to do really big business and I an-ticipate that they have everything
set.
Hoping to hear from you soon and with best
wish·es and regards.
As ever
Karl
Exhibit "H" is ·a: letter dated March 4th; 1942, and
reads as follows :
March 4th, 42.
Dear Dick!
Thanks for your letter of the 1st. Glad to know
you have a better place to eat, and ho~pe you can
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xnake your plans for the 14th. I do not know
where I stand as yet, but hope to see some
money shortly. War business is good here
everything els,e is slowing down.
Trusting ,everything is well with you
with best wishes and regards.

just
real
but

and

As ever
Karl
Exhibit ''I'' is a letter dated March 19th, 1942, and
reads as follows :
March 19th 42
~'1 y dear Dick !
Well, your letter of the 9th finally caught
up with me. Have been all over the state since the·
lOth looking for plant locations and in bad
weather ioo. Things are beginning. to look up
here and I expect a definite prog~am and_ some
money the ·end of this week. Am sorry you have
not been able to get away, however spring is
around the corner and Morgan may need you now.
, Am)ooking forward to hear from yqu.
With best wishes .and regards.

As ever
Karl
Exhibit "J" is a letter dated March 24th, 1942 and
I
reads as follows.:
l\farch 24th 42
Dear Dick!
Thanks for your welcome letter of March
22nd. You should know Dick that my advice, if
any, comes from the heart as \veil as the head
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and is well meant. These are troublesome times
and I guess it is hard to make up ones mind. Ho~pe
to be able to send you some money for Jackson
within the next ten days. I am anxious to relieve
you of this matter. Am also working on Mascot
and hope to have a chance of taking it up shortly.
We shall have winter arouu.d here and had snow
flurries for the last three days. The climate ·does
not agree with me at all and I had a lot of trouble
with throat and congestion.
Well, Dick, it cannot be much longer now and
the sun.will shine for both of us again.
With best wishes and regards.
· As ever
Karl
Exhibit '' K'' is a letter dated April 1st, 1942 and
reads as follows :
Aprillst 42
.Dear Dick!
Thanks for your letter of March 26th which
reached me late on account of bad weather. We
are having Wiuter again around here and it has
been snowing the last two days. Have great hop·e
about Mascot. These people here I believe will
do a good job with Soil-Aid as soon as they get
going. I expect to leave here Monday April 5th
and be in Salt L·ake again April 8th. I should have
some money about Ap.ril 20th. Will· get in touch
with you after arrival home. In the meantime with
best wishes and regards.
·As ever

Karl
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Exhibit "L"( is a letter dated May 18th, 1942 and
.,
reads as follows:
May 18th 42
Dear Dick!
Am leaving here soon. Have not been able
to get money for Mascot here. I am just about
heartbroken and' absolutely broke otherwise, however I was not going to pass U p any possible opportunity to get the property back. I do not know
of any other move we could make. If possible· I
will travel via Downey on my way home.
1

With best wishes and regards.
As ever
Karl
Exhibit "M" is a letter dated October 14th,. 1943
and reads as follows:
Oct. 14th 43
Dear Dick!
Thanks for your letter of the 11th. I had
plann·ed to he in Downey Friday, but I will not
be able to get away, so I will be up the middle of
next week. Most likely Wednesday. .No doubt
Seattle will come through. Expected a check on
the 9th but I have just been advised that I will
not have it until Nov. 15fh. I trust· it will not
prove as disappointing to you as it does to me.
Wish I could take advap.tage of this beautiful
weather for the trip but hope it will 1ast until
next week.
Best wishes and regards.
As ever

·Karl
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Exhibit ''N'' is a letter dated November 4th, 1943.
and reads as follows :
Nov. 4th 43
Dear Dick!
Thanks for your letter of Nov. 2nd. We will
go over that note matter during my next visit,
"~hich I hope will be son1etime this month. Mrs.
Peter "\Vould like to have one Torry, a.nd one red
Ca1neo cleaner. I c.ertainly appreciate your getting me some cheer. I only get a pint all monJh.
If possible I like to have about 6 quarts up to
Dec. See what you can do. Expect good n·ews from
Seattle this month and about your going east,what about .Mascot~ I am not going to give up.
Well, 'Ye can talk it over.
With best wishes and regards also from Mrs.
Peter.
As ever
Karl
Exhibit "0'' is a letter dated May 17th, 1944. and
and reads as follows :
May 17th, 44
Dear Dick!
Your letters of May 11th and. May 14th received. Thanks. Also enclosure which I herewith
return. I have never let-anyone down-intention-.
ally-and I never shall do so, however at the
moment I could not square a $25.00 debt. I am
not giving up and the future looks definitely
promising, nevertheless I have to wait for the
arrival of the ship. Well, I do not know at this
writing just how matters will come out her,e, only
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hope I will not be disappointed. It would take
the wind out of me. Will try to stay until Saturday
or Sunday, but am unable to stay longer. I exp~ect to see you next week. Will have to se-e Lydia
Louise for a day too while up· here. It is cold and
foggy up her·e~
Anticipating to see you soon and with best
wishes and regards.
As ever
Karl
The foregoing substantially reflects all of the testimony and documentary evidence upon which the matter
was finally submitted to the court for its decision. The
•court entered its Findings and Judgment in favor of the
plaintiff and against the defendant.
I

I

.

STATEMENT OF ERRORS RELIED UPON
.

.

The defendant- and appellant, Charles Peter, states
and assigns as error, upon which he relies for a reYersal of the judgment appealed from, the following:
1. The Judgment is contrary to law and is not supported by the evidence.
2. The Conclusions of Law are not supported by
the evidence.
I

•

3. The Findings of Fact are not supported by, but
are contrary to_ the ·evidence.
4. Finding of Fact No .. 5 is not supported by, but
is contrary to law ~nd the evidence in which Finding it
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is found that said note was executed and delivered to
said Richard E. Roser for a valuable consideration and
that there was no want or lack of consideration for the
execution thereof.
5. The court erred in sustaining plaintiff's objection to the question asked the defendant, P·eter, on his
direct examination:
~' Q.

And where was the note signed and delivered 1
\

A.

The note was executed and delivered in Jackson, Wyoming.

Q.

And for what purpose~
MR. EVANS: Now, just a minute. If the
Court please, we maiFe an objection that Mr. Peter
is incompetent to testify concerning this note,
under the so-called Dead Man's Statute. It is
a case where the adverse pRrty is an administrator, and he is now asking him to testify concerning this particular note transaction. Under
the statute his mouth is closed.'' ( Tr. p. 41).

6. The court erred in refusing defendant's offer to
show that the note sued upon was given at the request
of Mr. Roser without any consideration being paid hy
~1:r. Roser and without any value whatsoever being receiv·ed by Mr. Peter (Tr. p. 42).
7. The court erred in sustaini~g plaintiff's objection to the question asked the defendant, Peter, on direct
examination :
I

d

Q.

Now, did Mr. Roser ever write a letter to
you that came to your attention during M~··
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Roser's lifetime referring to the note sued
upon in this action, and its non~payment~"
(Tr. p. 59).

ARGUMENT
The court, having permitted the plaintiff to testify
over objection to a conversation with the deceased in connection with Exhibit "C" to the effect that he was desperately in need of money and had written a letter to Mr.
Peter, but hadn't mailed it (Tr. ·pp. 6-7), waived on the
part of the plaintiff obj·ections as to the competency of
the defendant to testify as. to transactions between himself and the deceased relating to the note. It is contended
that the defendant, under the circumstances, should have
been permitted to testify as to the circumstances surrounding the execution of the instrument. Aside from the
question of the competency of the defendant to testify
under the statute, it is eontended that the presumption of
consideration was overcome by the documentary evidence
adduced and the circumstances of the parties and that
plaintiff not going forward failed in sustaining her
burden of pToof in the premises. These are the main contentions to ·he made by argument.
'The Assignments of Error and the various ;propositions involved group themselves for argument as follows:

(a) Defendant's Competency as a Witness was
Waived by the Administratrix.
Miss Burk, the administratrix, testified on direct
examination, in support of her case as plaintiff, that the
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deeeased stated he was desperately in need of money
and had- 'Yritten a letter to l\Ir. Peter, but ·hadn't mailed
it (Tr. p. 7). The conversation was for the purpose of
connecting· Exhibit '' C '~ "rith the note and the ''amount
of pa~rment thereon'' (Tr. p. 6). While it was stated that
the letter~ Exhibit.·' C '', was not going to be off€-red, the
plaintiff, nevertheless, and in connection with her testimony, offered the same and it was received in evidence
on ·the question as to whether there had been any ~p,ay
ment made on the note (Tr. p. 8). It is now contended
that plaintiff, having testified to a conversation with the
deceased on the subject of the non-payment of the note,
the- entire transaction was opened up for testimony on
the part of the defendant, notwithstanding the provisions
of Subdivision 3 o~ Section 104-49-2, Utah Code Annotated 19·43.
I

So far as we are advised this court has never passed
-directly upon the question now presented, except that
in the case of Garnett vs. Thomas, 174 Utah 287, 75 Pac.
2d 168, the court stated:
"It appears from the brief that counsel for
defendants took the view that, since Garner was
decea~ed, Mr. Thomas would not be permitted to
testify in regard to the matter. In this, coVUJ'JWel
• w1as in e.rror beoause, the executor having op~ened
up this allege,d conv,ers,at~on and agre,ement, Mr.
Thomas could t,estify as to that matter and explain 'or deny the siam e.'' (Italics ours).
In the re-hearing of the case, Garner vs. Thomas, 94
Utah 295, 78 Pac. 2d 529, the portion quoted above was
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stricken and deleted from the opinion on the ground that
it was unnecessary to decide whether or not such situation opened up the alleged conversation for rebuttal. We
do not believe that ~the fact that the court has refused
to pass upon the question as presented in the Garner case
reflects upon the merits of the position as it is now presented.·
This court in Maxfield vs. ·sainsbury, - Utah -,
172 Pac. 2d 122, stated the purpos·e of the statute as follows:
''The purpos-e of the statute is to guard
against the temptation to give false testimony in
regard to a transaction with a deceased ~person
by ·the surviving party, when the transaction is
involved in a lawsuit and death has sealed the
mouth of the oth·er party. Furthermore, the
statute s·eeks to put the two parties upon terms of
equality in regard to giving evidence of the transaction. 3 Jones Ev. 790; Miller v. Livingstone, 31
Utah 415, 88 P: 338. It was never intended that
this s·ection should be used for the purpose of
suppressing the truth. On the contrary, the statute's sole purpose is to rprevent the proving by
a false testimony of claims against the estate of
a deceased person. ''
In the concurring decision by Mr. Justice Wolfe in
the Sainsbury case, the rpurpose of th·e statute was.stated
in the following language:
''The purpose is better expressed in the
·statem·ent that the 'statute seeks to put the two
parties upon terms of equality in regard to giving
·evidence of the transaction.' That certainly inSponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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eludes the n1ore refined purpose of guarding
against ten1ptation to give false testimony but it
also addresses itself to the situation that the living party has an advantage due to the fact that
death had re1noved the one \Yho was at the eth·er
end of the transaction and who might he the only
one \Yho could rebut the testimony of the survivor
or correct, modify or qualify it.''
That the administrator cannot take an unfair ad,. . ant.age of the statute is recognized in the case of In Re
Fi~'"'ch's Estate, 264 New York Supplement 260:
"Throughout it was apparent that the administrator-attorney felt that h·e had succeeded in
selecting a party of respondent's transactions
\Yith decea-sed which might produce a few hundred
dollars for the estate, and that he had avoided
successfully the development of the .whole truth.
The court will give no countenance to this i)·rocedure. '~
Consistent with the purpose of the statute other
courts have held the door to have been ·qpened when the
administrator testifies to tr~nsactions in whole or in
part with the deceased. In the New Jersey case of Kapalczymski vs. Sitniski, 11'1 Atl. 24, the court said:
and defendants' counsel p·roceeded to
put Sitniski's. daughter a~d widow (two of the
defendants) on the stand and examined them as
to transactions with, and statements by him at th·e
· time in· question, and, having done this, the door
was opened for complainant to testify concerning
all transactions with and statements by the person deceased, which were pertinent to the issue.''
'' * * *
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W,e do not think that the New Jersey statute itself
prompted the expression of the court in the case last
above cited, although the New Jersey statute is quite
different from our own,·-nor do we think the New York
statute, likewise different from our own, controls the expression of the court in the case of In Re Fisch's Estate,
supra, nor ~the expression of the New York court in the
case of In Re Fitzpatrick Est~ate, 206 New York Supplement 496, in which the court stated:
''The evidence offered _by the administrator
on behalf of himself * * * was proper and is.not
prohibited by Section_347 of the Civil Practice Act.
Its ·effect was to open the door for the admission
of testimony by the conte,stant that otherwise
would have been excluded; the contestant could
then have offered evidence against the administrator involving the same transaction or communication to which the administrator had already testified in his own behalf, but not to another and independent ~personal transaction with
the deceased for the purpose of explaining or contradicting the testimony so given.''
In the New York case of In

R~e McArd~e's Es~ate,

250 New York Supplement 276, it was stated:
''An ,executor may waive the provisions of
the law, or open the door by testifying himself as
to such matters, or cross-examine the witness as
to the transaction. ''
In the Michigan case of Newlt!on vs.
N. W. 25, the court said:

Fre~emarn,
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•' But the plaintiff on her direct examination
testified at length to the conversation between
her deceased husband and defendant ·respecting
the bargain and sale, matters equally ·within the
knowledge of the deceased. * * * by such testimony the door was opened to testimony ~y defendant as to the same matters, and defendant
had a right to testify as to such matters, .* * *."
Oklahoma, in the case of Ba.rry vs. Hubba.rd, 155
Pac. 2d 512, had the following to say:
~ •Some

states have an exception in a somewhat similar statute allowing the adverse party
to testify where the agent or heirs rely U pon the
transaction. _Clayton v. Clayton, 125 N.J.L. 537,
17 A. 2d 496; In re Custer's Estate, 229 Iowa
1061, 295 N.W. 848. However, the same result has
been reached without an exception in the statute.
In Lieuallen, Ex'r, v. Young, 115 Okl. 153, 241
P. 342, J. M~ Young brought an action against
John S. Sankey, Sankey. died and Lieuallen was
appointed administrator. The action was on written agreement. Lieuallen testified that Sankey
had an oral agreement relating to a well to be
drilled and Young was permitted to deny this
·agreement. Therein the court held that the p·urpose of said section is to prevent a person from
testifying to transactions and communications had
with a deceased person to the prejudice of his
Legal representatives or heirs when the voice of
the deeedent is silent to affirm or deny, but the
rule can have no ap·plication where the legal representative or heirs claim to be a party to the
very transaction or communication involved .and
take the lead in testifying what said transaction
or communication was or was not. Defendant con1
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tends that this case 1s directly in point.
agree.''

We

The Washington court in the case of Oart!e!r vs. Ourlew Or.e,amery C:o., 134 Pac. 2d 66, co.nstrued its statute
as follows:
"It may be conceded that ~ppellant did introduce certain testimony ·relative to transactions
and conversations with the deceased, arid as to
those transactions first developed by appellant,
the benefit of the statute was waived, and res~pondents -had the right to introduce evidence
relative to those transactions and all other circumstances necessary to ·explain them. But although the statute may have been waived as to
those particular transactions opened up by appellant, the waiver does not extend to unrelated
transactions and conversations. Kraft v. Security
State Bank, 54 S.D. 325, 22·3 N.W. 208; Wilkins
v. Skoglund, 127 Neb. 589, 256 N.W. 31; N olty's
Adm'r v. Fultz, 261 Ky.· 516, 88 S.W. 2d 35.
''While.there are some jurisdictions which ap. .
parently recognize the possibility of a complete
waiver once _the adverse party is called to testify,
we believe that such a rule is de~pendent upon the
peculiar statutes of those states, and is not ap:plicable to our own. Stream v. Barnard, 120 Ohio
St. 206,\ 165 N.E. 727, 64 A.L.R. 1144; Deacon v.
Bryans, 88 Cal. App. ~22, 263, P .. 371.''
Again in the case of Johmston vs. Me:dina Imp~rov~e
ment Club, Inc., 116 Pac. 2q 27'2, the Washington court
held ~the statute to have been waived, the court stated:
''Appellant had testified at length regardIng representations alleged to have been made
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by ~r r. Flagg and l\Ir. Sawtelle to Captain John-

son before the deed \Yas given respondent. She
also related the effect \vhich the r~epresentations
had upon her husband. Furthermore, in answer
to questions propounded by her counsel, app~ellant
testified relative to \vhether the Captain had made
an agreement \vith respondent calling for a trade
of land, and to what she had heard him say in
regard thereto. Clearly, by the introduction of
that evidence, appellant waived the protection
\vhich the statute affords.
'The logic of the. cases is that the party who
invokes the protection of the statute Inust himself resp·ect it. ' Robert son v. 0 'Neill, 67 Wash.
121, 120 P. 884, 885.
Accord, Levy v. Simon, 119 Wash. 179, 205
P. 426; Johnson v. Clark, 120 Wash. 25, 206 P.
914; Floe v. Anderson, 124 Wash. 438, 214 P.
827; Gregory v. Peabody, 157 Wash. 67 4, 290
P. 232.
,
The evidence of the officers of respondent
corporation was properly admitted."
In the case of Stream vs. Barnard, 165 N.E. 727, the
Ohio court stated the reason for the waiver as follows:
''The mouth of a party adverse to the representative of a deceased per~on is closed by law to
prevent fraud against the estate of such deceased
person, whose mouth has been closed by death. It
is just and consonant with reason that the representativ~ of the deceased cannot open the mouth
which· the law has closed, to his advantage, without at the same time opening it to the advantage
of his adversary; that no litigant can be permitted
to require of his adversary that he testify of his
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knowledge that relevant matter which is favorable to such interrogating litigant without at the
same time waiving the incompetency of such adversary to testify of his knowledge that which is
relevant and unfavorable to such interrogating
litigant. ' '
The statute that the plaintiff invokes to prevent the
defendant from ~testifying to the entire transaction with
the deceased, leaving his testimony to be measured by
cross examination and other pos·sible impeachment, is
severely criticized by the text and authorities in sup'port thereof as found in Wigmore on Evidence, 3rd Edition, Volume 2, Section 578, where the author states:
"As a matter of policy, this survival of a part
of the now discarded interest-qualification is deplorable in ·every respect; for it is based on a fallacious and exploded principle, it leads to as much
or more false decision than it p·revents, and it encumbers the profession with a ~profuse mass of
barren quibbles over the interp-r·etation of mere
words.''
We appreciate that the statute, Section 104-49-2,
must be given the effect that its language requires no
matter how unsound ~the policy of the statute may be. iS'e.e
Corbett vs. Kingmam, 166 Pac. 290, Arizona. But we do
contend that the statute can be waived and was waived in
the instant case when the administratrix was called to
testify to a conve~sation with the deceased on the transaction involved in the action.
In Shields vs. Ekmam, 67 Utah 474, 248 Pac. 122·, this
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e.eased could "Taive the statutory prohibition. In that cas·e
no objection was Inade to the testimony when given by
the personal representative nor was any exception taken,
the question being raised for the first time on appeal.
This the court held constituted a waiver.
In Knighton 'fS. Manning, 84 Utah 1, 33 Pac. 2d
401, this court again held that whatever disqualification
there n1ight have been under the statute, it was waived
because no objection was made to the com~p·etency of the
·witness.
In the instant case it would be only consistent to treat
the statute as being waived when the administratrix herself; in her case in chief, testifies to transactions equally
within her knowledge and the knowledge of the de~eased.
The door was thus opened for the defendant to testify
to all of the circumstances surrounding the transaction.

(b) The Plaintiff Failed In Her· Burden Of
Proof On The Question Of Consideration.
It is contended that there was sufficient evidence
adduced to counter-balance' the presumption or prima
facie case raised by the instrument on the question of
consideration. If we are correct in this statement, then
there was placed upon the plaintiff the onus probandi of
showing by fair preponderance of all of the evidence a
legal and valuable consideration. This was the holding
of this court in the case of Hudson vs. Moon, 42 Uta}_l377,
130 Pac. 77 4. In rthe Moon case the court revi·ews extensively the decisions of other courts and particularly the
I
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Massachusetts court. There are· several ex~pressions of
the rule in the Moon case but we think the following sufficiently states the proposition:
/

•' The same proposition is also well stated
and well reasoned in Delano v. Bartlett, 6 Cush.
(Mass.) 364. In the case of Atlas Bank v. Doyle,
9 R. I. 76, 98 Am. Dec. 368, 11 Am. Rep. 219, the
court said: 'The burden of proof is indeed on the
plaintiff to prove. a valuable consideration, but by
presenting the paper he makes a ;prima facie
case; that is, a case sufficient to justify a verdict
for him if the defendant does not rebut it. But, if
the defendant does produce evidence to rebut this
presumption, the burden is still on the plaintiff,
taking all the t~estimony together, to show a valuable consideration by a prepqnderance of the evi_dence on his side.' The following cases are also
to the same effect: Search v. Miller, 9 N·eb. 26,
1 N.W. 975; Clark v. Hills, 67 Tex. 141, 2 S.W.
356; Gutta Percha, ~tc., Co. v. City of Cleburne
(Tex. Civ. App.) 107 S.W. 1'57; Small v. Clewley,
62 Me. 155, 16 Am. Re p. 410; Goodenough v.
Huff, 53 Vt. 482; Ma:ri,istee Nat. Bank v. Seymour, 64 Mich. 59, 31 N. W. 140; Bogie v. Nolan,
96 Mo. 85, 9 S. W. 14; Campbell v. McCormac,
90 N. C. 491 ;. Conmey v. Macfarlane, 97 Pa. 361;
Best v. Rocky Mt., etc., Bank, 37 Colo. 149, 85
Pac. 112·4, 7 L. R. A. (N·. S.) 1035; F. L. & ·T. Co.
v. ~iefke, 144 N. Y. 354, 39 N. E. 358; Smith v.
Sac County, 11 Wall. 139, 20 L. Ed. 102. And in
principle to the same effect are Leavitt v. Thurston, 38 Utah, 351, 113 Pac. 77; Scott v. Wood, 81
Cal. 398, 22 Pac. 871; 1 Daniel Neg. Inst. 164; 4
Wig. Ev. Section 2493. ''
1
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In Dern I nvestrnent Co. vs. Carbon Count.lJ Land Co.,
~l4 lTtah 76, 73 Pac. 2d 660, it was contended that the
~Ioon case applied only to a situation of an illegal consideration. The court, nevertheless, stated:
~~The

defendants produced th~e note and introduced it in eYidence. Under the rule laid down
in Hudson v. ~Ioon, supra, and the statute above
referred to, the instrument itself imported a consideration and established prima facie that Milner
signed it for value. The burden then rested upon
defendants, under their own theory (Hudson v.
:Jioon, supra), of producing ·evidence tending to
.show that only $30,000 was loaned and that there
was no consideration for the difference between
that sum and $52,800, the princi~pal amount of the
note before the presumptions created by the not~
itself would be overcome. The extent and nature
of that burden is stated in 8 Am. Jur. 595, 'Section
1006, as follows: 'Under this view which places
upon the plaintiff the ultimate burden of proving
consideration by .evidence that prep·onderates, the
de:flendant is required .to do no more than to
counter-balance the presumption or 'P'rima facie
case raised by the instrument.', We shall assume
for the purposes of this decision that the rule·
announced in Hudson v. Moon is applicable to this
case, and that the nature and extent of defendants'
burden is as stated in the quotation just given.''
As to burden of proof or "risk of non-persuasion"
on the issue of want of consideration wher'e the plaintiff
is not ·p~rotected as a holder in due course, the annotator
in 127 A. L. R. at page 1005 states the majority rule as
follows:
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'' (Supplementing annotation in 35 ALR 1376
and 65 ALR 906.)
The rule considered in the prior annotations,
and supported both by the majority of the cases
decided rprior to the Negotiable Instruments Act,
and of those decided under that act (8 Am. Jur.
595, Bills and Notes, Section 1006), to the effect
that the ultimate burden of proving consideration by evidence that preponderates is on the
plaintiff, if the defendant puts in evidence tending to show that consideration was lacking, is
further supported by the following cases:-"
In the case of In Re Henry Newell's Estrat:e, 78
Utah 463, 5 Pac. 2d 230, this court approved the following rule set forth in Peters v. Lohr, 24 S.D. 605, 124
N. W. 853, 855:
''The rule is well stated in the case of Peters
v. Lohr, supra, as follows : 'A presumption is not
evidence of anything, and only relates to a rule
of law as to which party shall first go forward
and rproduce . evidence sustaining a matter on issue. A presumptiop_ will serve as and in the place
of evidence in favor of one party or the other until
prima facie evidence ha.s been adduced by the opposite party; but the presumption should never
be placed in the scale to be .wetghed as evidence.
The ·p·resumption, when the _opposite party had
produced prima facie evidence, ha.s spent its forc-e
and served its purpose, and the party then, in
whose favor the presumption opera:ted, must meet
his opponent'~ i)irima facie evidence with evidence,
and not presumption. A presumption is not evidence of a fact, but purely a conclusion'.''
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The Newell Estate case is cited with ap·proval in th·e
ease of Salta.s vs. Affleck, 99 Utah 65, 102 Pac. 2d 493,
'vhere this court again in discussing presumptions stated :
· '_.A.nd the s-ettled ~rule in this jurisdiction is
that as soon as evidence is offered on the question
the presumption ceases and does not longer
exist.''
We now come to the question as to what there is
in the record that ·either counter-balances or overcomes
the so-called presumption of consideration. For this we
point to the following:
(1) The plaintiff found nothing among the papers
and effects of the deceased that referred to the note
sued upon, even though the relationship, between the
defendant and the deceased was largely on'e by correspondence extending over a p~eriod of· years. The absence of any writing specifically referring to the note,
although there was voluminous correspondence on other
subjects, would give rise to rthe inference that the note
was not a thing of value and no importance was attributed to it, all inferring a want or lack of consideration.
(2) The note came due on July 26, 1942 and ·yet
there is nothing to indicate that tll_e deceased ever demanded payment. Exhibit 4, a letter from Mr. Roser
dated October 22, 1943, more than a year after the note
was due, requests the. re-payment of "the last fift-y. I
gave you''. The $50.00 was promptly forthcoming. The
previous March 15, 1943, by letter, Exhibit 5, Mr. Roser
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wrote '' * * *, please get the :fifty (dollars) to m·e right
aw~y, for ·I have to cover my han~ 'account. Checks are
out, had to be sent out for taxes.'' This money was immediately forthcoming. On May 24, 1942 by Exhibit 7
Mr. Roser calls attention to an obligation on his part in
favor of Miss Burk, the plaintiff in the action; in the
amount of $300.00, which was payable· the preceding
April. He stated io Mr. Peter ''You are, it is true under
no legal obligation but surely under a moral one if not
towards her so towards me.'' In the same letter Mr.
Roser mentions his straightened financial circumstances:
'' You hqve not ·aske:d m.e, pr.o babliy have forgotten to, how I made out with itlhe b~k at JackSIOn. I have borrowed fifty dollars giving all my
autographs as a collateral and there is now a balance of $75. due and fifty to redeem my collection,
the only earthly •possession I care -about.· If I do
not redeem them, they will be gone too as ·my
library in Jackson will have gone, for I cannot go
there now. I could not go before restrictions set
in for lack of money and have not the means to
send for anything.''

. From the italicized portion of the foregoin~ it would
ap·pear that Mr. Roser's statement concerning his financial circumstances was a voluntary one and certainly reflects upon or counter-balances the inference that Mr.
Peter owed him any money, or that in approximately
two months time there woUld be better than Five Thousand D·<?llars due Mr. Roser from Mr. Peter on the note
in question. 'The friendly relations~ip· would certainly
have ~prompted some statement with reference to the Five
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Thousand Dollar obligation, if in fact there was such
an oblig-ation. The expression contained ··in Exhibit 7
''I could not go before restrictions set in for lack of
n1oney and haYe not the means to send for anything"
refers undoubtedly to the fact that Mr. Roser was an
alien of German ancestry (Tr. p. 34), and was in Idaho
pursuant to Government regulations as an alien ·enemy
(Tr. p. 35). This thro"'NS doubt upon his ability to loan
any large sum of n1oney.
(3) Exhibit 8 makes reference to "the contract and
note.'' Exhibit 8 was written to the defendant on July
21, 1940, five days before the execution of the note. Mr.
Roser said: ''·we have neglected here to include the
clause that this contract and arrangement extends also
to your heirs''. The note referred to in the letter was
identified as being the note sued upon_ in the instant case.
The contract was not produced but the showing that
there was a contract in connection with the note should
be sufficient in and of itself to shift the burden of going
forward back to the plaintiff on the question of consideration, the plaintiff not being a holder in due course.
(4) Exhibit 2, a letter from Mr. Roser to Mr. Peter,
received by the latter on the 17th of June, 1945, almost
three years after the due date of the riote, makes reference to the Shakespeare autograph and the fact that
Mr. Roser is asking the Downey bank to send Mr. Peter
a Cashier's Check for $500.00. Exhibit 3, a letter from
.\{r. Roser four days later, confirms the arrangement to
send Mr. Peter $500.00 and acknowledges a balance
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''after s-ale'' of $1,000.00. The fact that Mr. Roser would
send Inoney tm Mr. Peter in its-elf would overcome the
inference that ther·e was ~ valid subsi~ting obligation
of $5000.00 and more in favor of Mr. Ros·er and against

l\1 r. Peter, the recipient of the Cashier's Check of $500.00
from Mr. Roser.
I

The documentary ,evidence is inconsistent 'vith the
idea that the note constituted a legal obligation in favor
of the deceased. The evidence raises a question in reasonable minds as to what the note was given for, what
the contract had to do with it, all putting one, on further
inquiry, and it is the plaintiff's failure to dissipate those
questions· that .we say gives merit to the contention that
she has failed in her burden of p~oof. Wigmore on Evidence, 3rd Edition, Volume IX, S·ection 2487, Page 282,
quotes from an article written by Professor Atwood in
part as follows :
''But according to the best-considered authorities, a 'prima facie' case so made out need not
he overcome by a preponderance of the evidence,
or by evidence of greater weight; but the evidence needs only to be balanced, put in ;equipoise,
by some evidence worthy of credence ; and if this
be done, the hu.rden of the evidence has been met
and the duty of producing further evidence shifts
back to the party having the burden of proof, who,
if he would win, must not only begin by making
out his case, but he must also. end by keeping it
good.... The burden of the ·evidence, or the duty
of going forward with evidence, strictly speaking,
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means no n1ore than the 1neeting of a ',p,rima facie'
rase or rebutting a presumption, by evidence of
equal weig-ht rather than by a preponderance of
the evidence. It is sufficient if such evidence balance the srales and put the case in equipoise."

CONCLUSION
The plaintiff has failed to establish by a preponderance of the evidence or by any evidence that . the note
sued upon was given for a valuable consideration. 'The
documentary evidence and the circumstances of the
parties, that is, the circumstances as they existed betweel!
the deceased and the defendant, are such as to dissipate
the statutory presumption of a consideration. The plaintiff then rested her case without supplying ,the necessary
factual proof of consideration. On the other hand, and
if it can be -said that the prima facie showing by the
production of the- note alone has not been overcom·e, then
the defendant to his prejudice wa~ prohibited from testifying as to the transaction, even though the ~p~laintiff in
her representative -·capacity opened the door to such
testimony, having been p~rmitted to testify concerning
a conversation with the deceased on the transaction. It
is contended that the judgment app·ealed from should be
reversed.
Respectfully submitted,
GUSTIN and RICHARDS,

A:ttovrneys fior Defendamt
and AppelZant
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